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. Appeal No: V2/133-136/RAJ/ 2024
M

-~ The below mentioned appeals have been flled by the Appellants

' (hereinafter referred to as ‘Appellant No 1 to Appellant No. 4’ as detailed in
~Table below). against: Order-in Onginal No 17/0/2020-21 dated- 25.2.2021
-(hereinafter referred to as impugned order) passed by - the Assrstant
- -Commissioner, Central GST""I’- Dwision, Morbii (hereinafter referred to as
‘adjudicating authority) s

A A s'.'f-Flecto CeramicPvtLtd
V2/133/RAJ/2021 | Appeéllant No.1: JetpUr Road Rangpar,

T Shn Patel Damji Dev;nbhai
V2/134/RAJ/2021 | Appellant:-No.Z Director of M/s..Flecto Ceramic '
AR ;Pvt Ltd Morbl '

b

.jShri Paija leunj Dev;ibhai,_ o
,Director of M/s. Flecto Ceramic |

; A S Sl : PVt Ltd‘, Morbi

:_Shri Patel Mamlal Devjibhai, —
| Director of M/s: Flec‘to Ceramic '
Pvt Ltd Morbi T

The facts of the case, “brief, are that Appellant No 1 was engaged in .

: manufacture of Ceramic Glazed Tlles falhng under Chapter Sub Heading No.
S 69039090 of the Central Excise Tanff Act, 1985 and was. holding Central Excise
. Registfation- No MBCF7714LEM001 Inteltigence- gathered by the. officers of

;.__i_'_éirectorate General of Central‘ Excise Intelligence, Zonal Umt Ahmedabad

i incrim:nating documents"_
$tatements tendered by the
.. éash were deposnted from all’

Shroffs and such cash amounts

 Cared out on. 23 12 2015_,'and:‘.-.f 3i '12 2015 .at “the premises of
,_; : BrokerslMiddlemenlCash Handlers engaged by the Tlle manufacturers and :

~ Page3of24

:'__(DGCEI) indicated that variou Tile' manufacturers of Morbi were mdulging in -
. alpractices 1n connivanl:e with: Shroffs"/ Brokers ’and thereby engaged in large . 5 =
Central searches were carried out on' R



Appeal No: V2/133-136/RAJ/ 2011

2.1 Investigation carried out reyealed :"that the Shroffs opened bank accounts
in the names of their ﬁrms and passed on the bank account details to the Tile
manufacturers through their BrokersfMiddlemen The Tile manufacturers further
passed on the bank account details’ to their customersl buyers with instructions
to deposit the cash in respect of the goods sold to ‘them without bills into these
accounts. After depositing the cash, the’ customers used to inform the Tile
manufacturers, who in turn would inform'the Brokers or directly to the Shroffs.
Details of such cash deposit along w1th the copies of pay-in-slips were
communicated to the manufacturers by the Customers ‘The Shroffs on
confirming the receipt of the cash _ln their_bank accounts, passed on the cash to
the Brokers after deducting their "comrnission from it. The Brokers further

handed over the cash to the Tlle manufacturers after deducting their '

commission. This way the sale proceeds of an ilticit transaction was routed from
buyers of goods to Tite manufacturers through Shroffs and Brokers |

2.2 During scrutiny of documents seized from the office premises of M/s K. N
Brothers, Ra]kot and M/s Maruti Enterprise, Rajkot, both Shroffs, it was
revealed that the said Shroffs had received total amount of Rs. 3,71,46,885/- in
their bank accounts during the penod from November 2014 to December 2015,
which ‘were passed on to Appellant No. 1 in cash through Shri Thakarshi Prernj1
Kasundra, Morbi, and Shri Satish Patel, Morbl Brokers / Middlemen. The said
amount ‘was - alleged to be sale proceeds of goods removed clandestmely by
Appellant No 1

3. - Show Cause Notice No DGGI/AZU/Group—C/ Flecto/ 36-111/2019 20 dated
22.10.2019 was issued to Appellant No. 1 calling them to show cause as to why

Central Excise duty amounting to Rs 46 26 870/~-should not be demanded and
recovered from them under prov1so to Section 11A(4) of. the erstwhile Central- '

Excise Act, 1944 (hereinafter referred to as “Act”) along with interest under
Section 11AA of the Act and also proposing 1mposition of penalty under Section
11AC of the Act and ﬁne ll'l lieu of confiscation under Section 34 of the Act. The
Show Cause Notice also proposed lmposition of penalty upon Appellant No.2to 4
under Rute 26(1) of the Central Excise Rules 2002 (hereinafter referred to as
“Rules”).

3.1 . The above said Show Cause Notice was adjudicated vide the impugned-

order wherein the demand of Central Exc1se duty amounting to Rs 46 26, 870/ -
was conflrmed under Sectlon 11A(4) along with interest under Section 11AA of
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| :Appeali_io:_vzz13§-13¢.raurzozi _
" 11AC of the Act upon Appeliant. No1 Withoption "of__jreduced penalty as
envisaged under provisions of Section 11AC of the Act. The impugned rder also
i 2601 ) of the Rules.

T4, Being aggneved Wlth the impugned order, Appellant Nos 1 to 4 have
- preferred appeals on various grounds,_ inter alia, as below '

"'.‘i:}_':,.:-ilj,;'.-:AQE_llantNo 1- _ : : . . -
(i) The adjudicating authonty | has relied upon Staternents of Shroff
a Middleman/Broker wi
cause notice However the adjudicating authonty has passed the . ;.

1rming the demand raised in the ‘show

__ law that any statement recorded under Section 14 of the Central' b
; ,Excise Act 1944 can be admltted as evidence only when its
o '.;authentlcity is established under provrsuons of Section 9D(1) of the Act.-
’ u-and relied upon followin' case laws_' . '_ R :

o {a) J K Cigarettes Lt_d”_Vs. CCE - 2009 (242) ELT 189 (Bel)

" . (b} Jindal Drugs Pvt Ltd 016 (340) E.L:T. 67 (P & H)'

o, RS L ) -Ambika International'- 20 8(361)E.LT. 9 (P& H)

. - (d) G-Tech industries --2016,(339) E.L.T. 209 (P.& H) .

oo fe), Andaman’ Timber. lndustries -2015 TIOL 255-5C- CX
T {f) Parmarth Iron Pvt: td 2010-(255) E L T 496 (All )

‘I-of the Central Excise Act, 1944

() - In view, of the prov1 ons
| above referred judgments, since

‘and: settled posxtio

'_statements cannot be-;.;- relle'd. | upon while passing the order and .

'ant has ﬁled affidaint dated 26 6. 2020 to the effect that they .

imposed penalty of Rs. 3, 00 000/ each upon Appellant No. 2 to 4 under Rule

order without allowmg cross examination of Departmental witnesses in L
, spite of specific request made for the same It is settled position of ; :

cross- examination of departm,_ntal witnesses were not allowed their - : L

- Maruti Enterprises and “Shri Satish Patel Morbi reproduced in the 5CN. - : ':_ R
b has not'seen that Shri  Pafja . “Nikunj Damjibhai, Director of ' ..

Pase50f24-:_ o
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(iv).

(v)
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have not 'manufactured"and cle'a‘:red Ceramic Tiles as mentioned in the
impugned SCN w1thout issumg Central Excise invoices and without
payment of duty; that they have not authorized any person for
collecting cash on their beh_a_lf. __ '

" That the adjudicatlng authority based on the scan copy of certain bank

accounts of Shroff and .scan copy of private records of
middleman/broker and . general statements of - Shroff and
middleman/broker tried to discard vital discrepancies raised by the
appellant without any cogent 'grou'nds There is no link between the
bank accounts of Shroff and private records of mlddlernanlbroker

~ Therefore, in absence of receipt of cash by the Shroff link of such

payment to middleman/ broker and payment of cash to appellant it is
erroneous to uphold the allegations against appellant. He not only
faited to judge the allegations, documentary evidences and defence
neutrally but also failed as qua51 judicral authority and following
principal of natural justice by passlng speaking order as well- as
following judicial disc1pline too Therefore, impugned order passed by
him is liable to be set aside on "this ground too. '

‘That in the entire case' eXCept for so called evidences of receipt of
money from the buyers of tiles that too without identity of buyers of

the .goods as well as- ldentity of receiver of such cash from the
middleman, no other evadence of rnanufacture of tiles, procurement of

raw. materials lncluding fuel and power for manufacture of. tiles, |

deployment of staff manufacture, transportation of raw matenals as
well as finished goods, payment to all including raw material suppliers,
transporters etc in cash no inculpatory statement of manufacturer
viz. appellant no statement of any of buyer no staternent of
transporters who transported raw materials who transported fimshed
goods etc. are relied upon ar even available it is settled position of
law that in absence of such ewdences, grave allegations clandestine

removal cannot sustain. It is also- settled position of law that grave

allegation of clandestine removal cannot sustain on the basis of
assumption and presumption and relied upon following case laws:

(a) Synergy Steels Ltd.- 2020 (372) ELT 129 (Tri. - Del.)

(b) Savitri Concast Ltd. - 2015 (329) ELT 213 (Tri. - Del.) .

(c) Aswani & Co. - 2015 (327) ELT 81 (Tri. - Del.)

(d) Shiv Prasad Mills Pvt. Ltd. - 2015 (329) ELT 250 (T - Del. )
Sheee Maruti Fabrics : 2014 (311 ) ELT 345 (Tri - Ahmd.)
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(vi) Thatitisnota ni‘atter of dispute tha’t Tiles were notified at Sr. No. 58 -
and 59 under Notiflcation No. 4912008~c E.(N.T.) dated 24. 12.2008 as
amended issued under Sectlon 4A of the Central Excise Act, 1944,
Accordingly, as provided under Sectlon 4A ibid duty of excise was
payable on the retail sale pnce declared on the goods less permissible - |
abatement @ 45% Thus, duty of excise was payable @ 12.36% (upto
28.02. 2015) and @ 12 50% w1th effect from 01 03 2015 on the 55% of
retail sale price (RSPIMRP‘ ideclared on the goodsl packages. That the
.mvestigation has,,._:
quantity of tlles manuf tured 'and cleared clandestmely No attempt - |
was: made to know whethe goods were cleared W1th declaration of
RSP/MRP. or withouit declaration of‘RSP/MRP-on the goods/packages. =~ ;.
There is ho’ evidence adduced in the lrnpugned ‘show cause notice R

U about any case booked by the metrology departrnent of various states
ACTOSS India against appellaht or other tile- manufacturers that goods
were sold by At Without declaring RSP/MRP ‘Though there is o
-evidence- of manufacture and clearance of goods that-too withouit
declaration of RSP/MRPi""t' is -not only alleged but also duty is aesessed"f?

_.;-f.made any attempt to find oyt actual

Excisable Goods) Rules, _008 and not by any other manner. As per the-'
said provisions, highest of the RSP/MRP declared on the goods duringf
e previous or succeedlng months is to be taken for the purpose of
assessment and 1n absence of other details of quantity etc. such _ |
realised value duty cannot be quantified In any case duty hasto be .
calculated ,_after allowing abatement @, 45% R

ion of facts etc also does not
1 ¢ f facts, wrlful mis—statement, |

- (vii) That all the allegations are




Appellants No. 2t0 4 :-

)

w

(iii)

: (iv)

v)

(vi)

Appeal No: V2/133-136/RAJ/2021

Their firm has 'alrea':"dy filed app'eal against the impugned order
as per_ the. su_bm'issi_o'n -. m'ade therein contending that impugned
order is liable to be "s_et__'.aside in limine and therefore, order
imposing penalty upon them is also liable to be set aside. |

That it is a se_ttle_d position- of law that for imposition of penalty

under Rule 26, inculpatory Statement of concern person must be
recorded by the -investigation. However, in the present case, no
statement was recorded duri'ng investigation and hence, no penalty
can be imposed under Rule 26.

That no penalty IS lmposable upon them under Rute 26(1) of the
Central Excise Rules, 2002, as. there is no reason to believe on.their
part that goods were liable to confiscation.

That there is no - single documentary evidence to sustain the
allegations, that the seized documents are not at all sustainable as
evidence for the' reasons detailed in reply filed by the Appellant
No. 1. Investlgating offlcers has not recorded statement of any
buyers, transporter, supplier etc. Allegation of clandestine
manufacture and removal of goods itself is fallacious. '

That even duty demand hasbeen worked out' based on adverse
inference drawn by lnvestigation from the seized documents whlch
itself are not sustainable evrdence for various reasons discussed by
their firm i.e. Appellant No 1 in their reply; that under the given
circumstances no penalty can be imposed upon “them under" Rule
26 ibid and relled upon the following case laws: '

{a) Manoj Kumar Pam - 2020 (260) ELT 92 (Tri. Delhi)
(b) Aarti Steel Industrles 2010 (262) ELT 462 (Tri. Mumbai)
(c) Nirmal inductomelt Pvt Ltd 2010 (259) ELT 243 (Tri. Delhi)

In view of above, no penalty is imposable upon them under Rule 26 .
of the Central Exc1se Rules, 2002. '

4. Personal Heanng in the matter was'schedule‘d on 28.01.2022. Shri P.D.
Rachchh Advocate, appeared on behalf of Appellant Nos. 1 to 4. He reiterated |
the submissions made in appeal memoranda in‘respect of all the four appeals as
well as those made in synopsis submitted by him.

5. | have carefully gone thrbug‘h the facts of the case, the 1mpugned order,
the appeal memoranda and written as well as oral submissions made by ‘the

. Appellants. The issue to be decided is whether the irnpugned order in the facts

Page 8 of 24
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6. On perusal of records, I find that an offence case was booked by the. o
' officers of Directorate General of - Central Excise lntelligence, Ahmedabad o
against Appellant No. 1 for clandestine removal of goods Simultaneous searches . -

.__ carried out at the. premises of Shroff / Brokers / Middlemen situated in Rajkot
and Morbl resulted in recovery of various incriminating documents indicating

. . huge amount of cash transactions On the basus of investigation carried out by
- the DGCEI, it was alleged that vanous Tile manufacturers of Morb1 were indulged
i ""Shroffs / Brokers and thereby engaged in

Ain malpractices in. connivanc
~ large scale evasion of Central XCis
' -,by the investigating officers _ R
payment of duty and collected : sale.proceeds from their buyers in cash through
said Shroff/Brokers/ middlemen. As per the modus operandi unearthed by the -

Mprbi both brokersl middlemen, to allege clandestine removal of goods by the
Appqllants herein. It is settled position of law that in the case involving

Page 9.0of 24
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et

The said private records contamed bank statements of various bank accounts
operated by M/s K.N. Brothers, sample of which is reproduced in the Show Cause
Notice. | find that the said bank statements contained details like particulars,
deposit amount, initiating - branch code etc. Further, it was mentioned in

S a—— handwritten form the name of city from where the amount was depositedand ...~ .

code name of concerned mlddlemen/ Broker to whom they had handed over the

Sald cash amount

7.2. ' have gone through the "S:tatenient'of Shri Lalit Ashumal Gangwani, Owner
~of M/s K.N. Brothers, Rajkot”'reco'rded 'on 23.12.2015 under Section 14 of the
Act In the said statement Shri Lalit Ashumal Gangwani, inter alra, deposed
that, T

“Q 5 Please give detalls about your work in M/s Ambajl Enterpnse Ra_]kot
. andM/sK.N Brothers,RaJkot. N

A5 We have openod the abow: mentloned 9 bank accounts and give .
the details of these accounts to the Middlemen located in Morbi. These middle
~ men are working on- behalf of Tile Manufacturers located in Morbi. These
D .;Mddlen then gives our Bank details to the Tiles Manufacturers of Morbi -
. who in turn further passes these detsils to their Tiles dealers located all over
' India. The Tiles dealers then deposit cash in these accounts as per the
- -instruction of -the ceramic Tiles. Manufacturers who in tum inform the
Middiemen. The Middlemen then inform us about the cash deposited and the
: 'nameofthecltyﬁ'omwheretheamounthasbeendepomted. We check all our
bank accounts through online banking system on the computer installed in our
office and take out the printout of the cash amount deposited during the entire
. daymalltheaccolmtsandmarkthedetaﬂsonthepnntouts On the same day,
7 latest:-by 15:30 hours, we do RTGS ‘to either M/s Siddhanath Agency and or to
-~ M/s Radheyshyam Enterpnses in Sakar Complex, Soni Bazar, Rajkot. In lieu
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency
glves the cash amount The said - cash is then distributed to concern

Q.6: Please give details. ofpersonswho h;ad deposited. the amdunt in_'yotu'

A6 Wearenotawareofanypersonswhohaddepomtedthecash
amount in our bank accounts, the ceramic Tile Manufacturers direct the
said parties to deposit the amount in cash in these accounts. As already _
stated above, we had given our bank accounts details to the middle man who
had in tum given these numbers to the Tile Manufacturers.”

7.3 1 have gone: through the Statement of Shri Nitinbhai Arjanbhai Chlkani

actual owner of M/s Marutl Enterprlse Rajkot, recorded on 24.12. 2015 under _

Section 14 of the Act. In the sald statement Shri Nitinbhai Ar;anbhal Chikani,
inter alia, deposed that

“Q.5 Please give the detaﬂs about your work in M/s Maruti Enterpnse, Plot .
.1io. 33, Udaynagar street-1, Mavdi main Road, Rajkot, M/s India Enterprise,
Plot No. 33, Udaynagar street-1,- Mavd1 main road, Rajkot and M/s PC

T farise, Office No. 110, HandarshanArcade, 150 Ft. Ring Road, Rajkot

Pag_e 10 of 24




A5 Though, I am i not the o‘Wner of the above mentloned ﬁrms but I looked -
after all the work of M/s Maruti Entelpnses (now closed), M/s India- enterpnse
- and M/s PC enterprise w1th the help of staff. Basically, our. ‘work is to receive
. the cash amount in eur 9 bank aecounts of the aforesmd ﬁrms .

These Bank aeeounts Weré opened dunng the penod ﬁ'om Mareh 2015 to June
2015. All. the -bank: accounts “of -‘M/s Maruti . Enterptise wete: closed on
December 201 5 exeept one accounit 'of Bank of Indla.

- We have opened the above menhoned 9 bank accounts and gave the detalls of
- these accounts to the’ ‘tiddlemian located in'Morbi, The middlermin are WOrlnng
on behalf of tile manufacturers Jocated in'Morbi. These middleman then gives

: -ourbankdetaﬂstotheblee,manufacturerofMorblwho mtmnfurtherpasses B

- A ] ‘_tummfonnthemddleman The middle
. man then inform us about'-;the: cash’ deposited and the namé-of the city from -
. 'where the amdunt has been deposxted ‘We check all our bank accounts through
‘online: bankmg systems on the’ eomputer installed in our ofﬁce .and take out
the printout, ‘of ‘the. cash amount -deposited” dunng the- entire day in all. the
. aeeouuts and mark the details on the prinitouts.. On the s same day latest by 15 30
hrs, . we do RTGS to M/s’ Siddhanth. Agency ‘in' lieu of the RTGS, Ms

- S1ddhanaib Ageneyf g'Wes the cash amount_ The sa1d cash is then dlstnbuted to

w_ho had:' depos1ted the amount in you.r
:_-‘_M/s Ind1a Enterpnse and M/s PC

ho.had deposated the eash amount in
. ihanufacturers difect. the said parties to

depos:t the amount - cotts, As already stated above, we had
given our: bank aeedunt details to, the m1ddle men. wbo had in turn g;wen these

siod Mls Gayatn"Enterane,-.Motbl 18- runnmg busmess as a broker since-
“Neuber, 2011. T am handling all the day to day work of the firm including
AECRPINS. My ﬁnn is’ workmg ad a mlddleman between Shroffs and -

* Page 11 of 2
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‘my clients, who are. Ceranuc Tlle manufacturersf’l‘raders .In this
regard, my said -clients approach me, and_ inform that their certain amount of -
money has been deposited ; by - thelr customers in the accounts of my
Shroffs. Accordingly,. 1" approach ‘concerned Shroff to deliver. the cash
amount to me for subsequent distribution to my clients. For this work, I
generally charge Commission @ 0.05% of the amount, so distributed to the
concerned Manufacturers/ Traders. 1 further explain in detail that my Shroffs
have given me a bank account number and the said number was given by me to
my clients. Accordingly, dealers/buyers of the tile manufacturers (who are my

- clients) deposit the . cash :amount. in the said account of - the

Shroffs as per the instructiohs- of the Ceramic Tile manufacturers. My clients
then inform me about the cash deposited and the name of the city from where

- the amount has been deposited. And once the said amount is deposited in the
account of my Shroffs; my work is to receive the cash’ from the Shroffs and
deliver the same to my clients. I further state that generally Shri Nitinbhai A.
Chikhani of M/s. Maruti Enterpnse & M/s, India Enterprise, Rajkot, used to .
deliver the cash to me. My Shroffs are M/s. Maruti Enterprise and M/s. India -
Enterprise, Rajkot, which is operated by Shri Nitin A. Chikhani & M. Amba]r__ 5
Enterprises and M/s K.N. Brothers both mtuated at Ra_]kot, wiuch is operated by'

_Shri Lahtbha.l Gangwam St o

P AR R TR A CD T e

Q.3 Please produce all documents/ﬁles/dlanes/reglsters pertatmng to aforesald' ‘
business aenwty of your firm namely M/s. Gayatri Enterpnse Morbi for the
penod from mceptlon of the ﬁrm to trll date , _ -

A3: I produce heremth ‘one “Ofﬂce trme mike Notebook contammg pages'
from 1 to 160. The said notebook contains the details of cash amount received -
from the Shroffs for distribution of the same to my clients i.e. Céramic Tile
manufacturérs/Traders, for the penod from 24.11.2015 to 21.12.2015. 1 further
explain the details shown at Entry No 1at the leﬂ srde of Page No.1 of the said
'Notebookas under: o N TR :

2758040  shiv 2311 TPK:'

The first. eolumn “2758040” represents the amount received from Shn Nltm. :
Chikani of M/s. India Enterpnse Rajkot (shiv). The second column “shiv”
represents the code name given to Shri Nitin Chikani, The third column “23-117

- represents the date of transactlon ’I‘he forth column “TPK” represents the short
abbreviation 6f my name: ;- S _ '

In view of the above, I state that on 23 11 2015 I have reeelved Rs 27 58 040/—
'. ﬁ'om my shroff namely Shn Nxtm Chlkam

In the same manner, the other entrres have been made during the course of
regular busmess in this notebook S _ :

Statement dated 28 12 2015

Q. 4 Please state who has made the entnes in these 28 records consrstmg of
Diaries and why these entnes have been made?

A4 1 have personally made the entnes in all these 28 diaries. On some pages,
the writing may be different.. Those entries, have been made by my son
whenever I am out of station’ or in the office. These entries pertams to the cash
recerved from  the vanous Shroff and- cash pald to the Ceramrc Tile
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| QS Two types ofrecords :are'mmntamedby you Onemthe Wntmg pads and T i
other is- in Pocket small .::'dnanes Please explam what they contains? R

AS. I am ﬁrst explatmag the" detaﬂs menttoned in the- Wntmg pads The
Writing pads contain:the details réceived from the Ceramic Tile manufacturers.
The manufacturers’ot his: representahve calls me in the inorning or noon and -
. inform the amoimnt of cash deposited from a- particular city or sometimes the . ... .. ..
amount to be deposited in cash on that day from a particular city. The amount g
is then entered 'on the respective. pages in. thousands ie. ‘000’ are to be added.
.« . If the amount is in thoussnd and hundreds then it is differentiated with /. For
i+ example Rs. 8800/ is written a3'8/8 and in that case ‘00" are to be added. Then
. ~the name. of the ¢ity: is: mentio where the amount is to be received.
Lastly the name of the accouit i 13 menttoned?m code wotd i.e: the name of the
Bank and or details of the ‘account holder or hig firm’s name. After that will
call the respective:Shroff.an m_form i the account nartie and the name of
city from where the amouﬁt is to be received and when he conﬁrms the receipt, -
~.we put a code mark viz “Star’, Tnangle jand ‘X ina circle’ against that entry..
Different code mark has been allotte_d ‘to different Shroffs. For example “Star” -
has been allotted to Shti Laltt Gangwani: ofRagkot, ‘Tnangle has been allotted ~
to Shiri, Nitin'Chikagi of Rajkot.and ‘X in. a cncle Jhas beeri- allotted to Shri
=Sandeepoi‘.famﬂaga‘r,” L

__ K have gone through th Statemenb_ of Shri Sat:sh Patel MDI'bl, recorded L
?'on 23 12 2015 under Section 14 of the. Act__ In the said statement Shn Satlsh

dm. working as a m1ddlemen for facmtaung the
: Sus’ hro:&' sfcuated i Ra_]kot and ftiles
lirers: sxtua;ted ; ot Aroun Motbi."My Work is to collect. the. cash
behalf 5f Varibus tie/céramic manufacturers as well.as traders from
& '-'-atate?tliat I am. havmg my busmess

Q 7 Please state about the percentage of commlsswn recelved by you agamst
Recelpt and de]_wery of ‘cash atbount for and on behalf .of 'your Chenm?-=-'--'_

Y A 7 1 gmte'that 1 receive t the-commlsmon amount of Rs 50/— on the amount Of
i 000/ (Ofie Lakh Only) dehvered to our chents :

iddleman between Shroff and my ohents who are
; M hents approach me and inform that their =~ - o
moxey has. been epos:ted in'the accounts of the Shroffie. . .. ¢4
' and l\;Us .'Amba_u'Enterpnses Acoordmgly, I approach M/s Tl )
Erite riaes to dellver the cash amount to my

" arih state that,our Shroff; M/s KN Brothers and M/s Amba_]l Enterpnses
en e a bahk account-numbef and the smd number was given by me to
S RIER - T Paget3 of24
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my clients. Accordmgly, dealcrsfbuyers of the ules manufacturc:rs (who are my
clients) deposits the cash amount -in thé said account of Shroff as per the
instructions of the Ceramic Tiles manufacturers My clients then inform me
about the cash deposited and the name of the city from where the amount has
been deposited. And once the said amount is-deposited in the account of our
Shroff, my work is to receive the cash from Shroff and deliver the same to my
mmmms s+ v poLeNtS, 1 further state that gencrally Shn Jayesh Solanki of M/s K N. Brothers -
R usedtodehverthecashtome

Further, on being asked 1 state that the cash amount was dcposﬂ:ed by the

- dealers / buyers of the Tiles.for delivery of the same to the concerned Ceramic
Tiles Manufacturers against their illicit receipt of the exclsablc goods. i.e.
Ceramic Tiles or by undervalumg said goods

------

Q-11 Give the details of cash handed over to all the abovc sald mlddlemen

" A.11. T state that 1 have not mamtmned ledger account manufacture wise or
trader wise and I am not.in a position to give amount of cash received from
Shroff and handed over to my clients. However, I have maintained date-wise
Rojmel, in loose sheets, in réspect of amount of the cash received by me, for my
client, from the Shroff as well as the cash delivered over to my client. Two
types of Ro_]mel sheets have becn mamtamed by me.

One sét of Ro_]mcl sheets havmg “Sunor headmg are shomng thc amounts
recejved from different Shroffs for different clients during the period from 29-
12-2014 to 22-08-2015. .Similar sheets without any heading have been
maintained for the onward penqd upto 21-12:2015. The first column shows the
amount received from Shroff. ‘The second column has the mention of "H” or

*“A” or “P” or “B” or “S” or “SBI”. ‘which represents the Bank name in whose
account the cash amount has been deposﬁed to the Shroff. I clarify that, “H”
represents HDFC BANK,' “A” represents AXIS BANK, “P” represents
PUNJAB NATIONAL:BANK,: “8”.or. “SBP” fepresents STATE BANK OF.
INDIA, “B” represents BANK - ‘OF ‘BARODA and so on. The third column
shows the place from where the tile dealers have. deposited the cash amount and
the fourth column shows the name of the manufacturer of tiles or dealers of tiles -

. and/or the name of their reprtmentatwe, located at: Morbi to whom the cashis to
be delivered. 1, would like.to add that wherever the cash has beén delivered -
directly to the tile manufacturer thare is a mention of “F” at'theé appropriate
place along with the - name: of rcpresentahve and the name of - the tﬂe
manufacturer I Lo . .

Second set’ of Ro_lmel shects havmg thc detmls of dlsbursement of cash to my
clients. The first two column are in rcspect of Angadia transfers and do not
relate to tile dealers. The third column is the amount reimbursed to the persons -
whose names are shown in column mimber four. These sheets are available with
me - only for. the period from 01-01-2015 to 21- 12-2015 as such sheets for the . -
past period were destroyed after scttlement of accounts :

’ To 111ustrate the transaction mentloned therem, the entry number 17 wntten in
. Gujarati, on the sheet ‘for thc datc 29 12-2014 IS reproduccd bclow _

“41/800 P Ko]kata F Bhanubhal Sllvama”

I explam that “41/800” stands for Rs 41 800)’- whmh has been dcposued in “P”
i.e. PUNJAB NATIONAL BANK account of our Shroff i.e. M/s K.N. Brothers,
- by the dealer/ buyer of ceramic tiles. 1 further explain that the said amount has
becn deposited from “Kolkata®, Kolkata city. Further, capital letter "F* written
% urth column stands for manufacttner/ factory owner of ceramic tiles, and
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fifth column “Bhanubhal”-stands for Shn Bhanubhm who is the representative -
person of the tile manufactuter. Fusther' the: last column “Silvania™ stands for
M/s Silvania Ceramics, Morbi; who is the tile manufactuser, for whom the cash .~
.has been sent by the dealet/ b yer To sim up the transaction in nutshell, I = .
explain that the above. referred entry shows that on'29-12-2014, ari amount of
Rs. 41800/~ was deposited in:M/s 'K.N.Brother’s Account (Shroff), maintained
in PUNJAB NA’I‘IONAL BANK, ‘from’ the dealer/ buyer of tile based at
Kolkata, wlnch is ineant 10 ‘be; delivered to the tile manufacturer, M/s Silvahia
- Ceramics of Morbi. The narne of . the responsxble person of the sald tile
' manufacturerw Shthanub 8

7.7.6 . | have gone through the.__ ’te_ ent f:,;Shri Vasant Patel Partner. of MIs
're, _ rded ’on 275 2019 under; Section 14 of the Act

 Rainbow Ceramic, Hyderabad,__ :
.ffwherein Shri Vasant Patel: dmitted that they had purchased ‘goods. from oo

On analyzmg the_ ocumentary { v1dences collected during mvestlgation B
from Mls K N Brothers, Rajkot, and Mls Marutr Enterpnse, Ra]kot both Shroffs, -'
r;_ and Shid Thakarsh; Premji Kasundra and Shn Satlsh Patel, Morbi ‘both’ brokers as <
i well as. deposrtlon made by Sh; '_llt Ashumal Gangwam, owner of . Mls KN

Brothers, Rajkot, and- Shri Nitinbhm Ar]anbhal Chikam, actual OWI'IEI‘ of M/s

- Maruti. Enterpfise, Rajkc-t S Thakarshi Premji Kasundra, Morbi Shri Satish

Patel Morbi and Shn Vasant Pate_, Partner of M/s Ralnbow Ceramic, Hyderabad |
raspective Statements: _"'d"'under Sectron 14 of the Act, 1 fird that |

| t:r;Istomers of: Appellant.'N b e ,_cash amount in bank accounts of M/s
KNG Brbthers Rajkot;:and M/s' it Enterprise, Rajkot, both Shroffs; which wis: -
¢oh verted 1nto cash by the ha ded -over to Shri Thakarshi Kasundra, Morbi«;
sa Enﬂ Shr1 Satish Patel,,Morb BrokersIMiddlemen, who admlttedly handed over-_-:-_.___,._ L,
£ the said cash amount to;Appellant A - G

said statements 'were recorde
' | veracrty of ‘-depositlon made in said Statements and

ts 1s not under drspute
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8.2 |find that the Appellant No. 1 had devised such a ‘modus operandr that it
was almost mpossrble to 1dent|fy buyers of goods or transporters  who
transported the goods. The Appellant No 1-used to inform M/s K.N. Brothers,
Rajkot Shroff or Shn Thakarshl Prem]i Kasundra or Shri Satish Patel,

AH gL et

brokers/Middlemen, about deposit of- cash in bank accounts of Shroff on receipt

of communication from their _b_uyers- and such cash amount would reach to them
through middlemen/brokers. When | Cash'- amount was deposited by buyers of
goods in bank accounts. of Shroff the same ‘was not reflected in bank
statements, as emerging’ from the records So there was - no details of buyers
available who had deposited cash amount 1in. bank accounts of Shroff. This way

o ~ the Appellant No. 1 was able to hide the identity of buyers of illicitly removed

goods. It is a basic common sense that no person will maintain authentic records |
of the 1llegal activities or manufacture bemg done by it. It is also not possible to

unearth all ‘evidences involved in -the case. The adjudicating authority is
required to examine the ewdences on record and decide the case. The Hon’ble

High Court-in the case of Intemational Cylmders Pvt Ltd reported at 2010 (255)
ELT 68 (H.P.) has held ‘that once the Department proves that something illegal
had “been done by the manufacturer which prima facie shows that illegal
actwities were being carned the burden would shift to the manufacturer

8 3 It is also pertment to- mention that the adjudlcatmg authority was not
conductmg a trial of a cnmlnal case but was adjudicating a Show Cause NOUCE

as to whether there has been clandestme removal of- excisable goods without

payment of excise duty. In such cases, preponderance of. probabilitres would be

sufﬁc:ent and case is not requrred to be' proved beyond reasonable doubt. | rely '
on'the Order - passed by the Hon’ble CESTAT, Banglore in the case of
Ramachandra Rexins Pvt. Ltd. Reported as 2013 (295) E L T 116 (Tri - Bang ),
wherein it'has been held that e
.7 %72 Tn a case of clandestme actmty mvolvmg suppresswn of’ produc’oon and .
' " clandestine removal, it is ‘not cxpected that such evasion has to be estabhshed -
by the Department in a mathematlcal preclsmn After all, 4 pcrson indulging |
" -in clandestine activity takes suﬂiclcnt prccautxon to hide/destroy the evidence. |
The evidence available shall be those left in spite of the best care taken by the
:- persons mvolvcd in such clandestmc act1v1ty In such 2 sutuatlon, the entlre L
to be arrived at on the yardstlck of preponderance of probablllty ancl noton -
- ‘the yardstlck. of ‘heyond reasouahle doubt’ as the decision is bemg rendered_ '
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examination by observing in the impugned order mter alia, as under:
“16.6 Further,. as discussed above all the aforesmd persons have admitted
their respectlve role m thls case, \_mder Section 14 of the Central Exclse Act,
1944, voluntanl}{; which is bmdmg on them and relied upon in the case of Mis

. Flecto. Further rﬁnd that all the aforesaid persons have not retracted their
statements. Therefore, the same are legal and valid pieces of evidence in the
eyes of law. Furpaer, I find that the facts available on record and relied upon in
the Show Cause 1 Notice are not only m the form of oral evidences i.e.
Statement of Shmfr/ Broker (M.lddleman) ‘etc. but also backed by -

_ documentary ewdenoes ie. Bank Statements Dale Sheet, Wn’ong Pad etc.

" recovered / subm;ltted by the Shroﬂ'/ Broker Therefore I hold that all these
evidences are correctly rehed upon in. the Show Cause Notice by the -

mveshgatlon agency and 1s therefore vahd B

1627 - Further,d ﬁnd that it 1s a settled legal position that cross exammatlon

is not required tg be allowed n all cases. The denial of opportunity of cross-

examination ¢ '_ not whate the adjudlcatmn proceedmgs In this regard 1
) place reliance upon -, 1 the _;udgement of Hon'ble High Court of Madras in the .

- case of Commlsgbner of Central Exolse Salem Vs M/s Erode Annai Spmmng
Mﬂls (Pvt) Luflreported at’ 2019 (366) ELT64'? ‘wherein it was held that
ity -of oross exammanon was mot allowed, the entire -
prooeedmgs wﬂ.lihot be wttated ' ' '

[ E N

10.1 1 find that none'of the Statements of Shroff/ Middlemen/Brokers recorded
during: mvestigatlen have been: retracted nor there is any allegation of duress or
threat ‘during. recording of Statements Further, ShrofflMlddlemenfbroker have
no reason to depose before the mvestigatmg officers - something which is
contrary to facts It, i; also pertinent to. mention that the present case was not
one off case 1nvolv1ng clandestme rémoval of goods by Tite manufacturers of
Morbi. - It is .on. record that DGCEI had- simultaneously booked offence  cases
agalnst 186  such ma ufacturers for evasion of Central Excise duty who had
adopted similar mocfgs operandr by routing sale proceeds of illicitly cleared
finished goods throu%h Shroffs I Middlemen/brokers It is also on records that

out of said 1 86 mantif cturers, 61 had admitted the allegations and had also paid

duty evaded by - th :,m So, : the documentary evidences gathered by the
investlgatmg officers: tlrom the premises of Shroffs / middlemen contained trails
of illicitly removed goods and preponderance of. probabillty is certarnly agalnst
Appellant No. 1. It has been conSIstently held by the hlgher appellate authority
tha _'.' e ammation 1s not mandatory and it depends on facts of each and
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the case of . Patel Engmee.
wherein it has been held that

“23, 'I‘herefore, '_we are-of:t Opltl.loh that 1t wﬂl not bc correct to hold that
‘irrespective of the facts and on_'omnstances and in all inquiries, the right of
cross examination’ can: be asserted. ‘Furthier, as held above which rule or
principle of natural justice miuist be apphod and followed depends upon several
factors and as cnmnerated abov_e Even if there is denial of the request to cross
examing the' witnesses in’an lhqun'y without anythmg more, by such denial
alone, it will not be enotlgh to,¢onclude that principles of natural justice have
been violated. 'I‘hereforc, the Judgments relied ipon by Shri Kantawala must be
.- seen in the favtual backdrop j""'cl iar cnrci:mstances of the assessee’s case
beforetthourt P LT L _ _

ré """"r;'t',:‘eédi--a-s”i_2_014,_'(307) ::._E.L'.T. 32 (Bom.),

l:hold that the ad]udicating authority has not-erred by not acceding request. for :

; CFOSS examination of th "'Witn"; 55¢ sought by Appellant No 1

e ikl e S s o

'ority on 422019 11 6.2019 and

o _-."not appear. ﬂl‘h_
position. Howev

that in the entire case except for so called
'rom _.the buyers of tiles. through- “Shroff/-"
"'""“_.I'of manufacture of t1les, procurement of

- Appeak No: VZ/33-136/RAN2O21 5 ;. - D
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- buyers, transporters.who.transported raw materials and finished goods etc. are

relied upon or even available. It is settled position of law that in absence of such
evidences, grave allegations of . c_landestine removal cannot sustain a_nd relied

upon various case laws.

LTI SR S

indicated that Appellant No 1 routed sales proceeds of illicitly removed goods
through the said Shroff and Middlemen/Broker The said evidences were
corroborated by the depOSItlonS made by Shri Lalit Ashumal Gangwam, owner of

. M/s K.N. Brothers, Shri Nltlnbhai Arjanbhal Chikani, actual owner of M/s. ‘Maruti

Enterprise, Rajkot, Shri Thakarsh_i_l(asundra and Shri Satish Patel, Morbi, brokers,
during the course of adedicati'on "i't' is also-ob;served that Shri-Vasant Patel,
Partnér of M/s Rainbow Ceramlc Hyderabad in his Statement recorded on
27.5:2019 under Section 14 of the Act has ‘admitted that they had purchased
goods from Appellant No. 1 w1thout payment of Central ‘Excise duty and made
payment in cash. Further as diSCUSSEd supra, ‘Appeltant No. 1 had devised such a
modus operandi that it was dlfﬁcult to’ identify all buyers -of goods or

transporbers who transported the goods In catena of decisrons it has been held' _

that in" cases’ of clandestine’ removal it is not p0551ble to unearth all the
évidences and Department is. not required to prove the case with mathematical
prec1sion 1 rely on the Order passed by the Hon’ble CESTAT Ahmedabad in the

case of Apurva: Aluminium Corporation reported at. 199 (261) E.L.T. 515 (T ri

Ahmd ), wherein' at Para 5.1 of the order, the Tribunal has held that,
“Once- again the onus of provmg that they have accounted for'all the goods
- produced, shifts to the appellants and they have failed to discharge this
©“burden. They want the departmcnt to show challanwise detalls of goods. .
" transported or not transported ‘There are- several decisions of Hon’ble .
Supreme Court. and High . Courts wherem it has been held that ‘in sueh o
. dlandestine actmues only the pcrson who indulges in such activities knows -
- all the: details an,d it would not be possnble for any mvestlgaimg oﬁ'icer to

" “unearth all the ev:dences requlred and prove w1th mathemat:lcal preclsxon, the - |
- evasion or the other llIegal actx‘vmes” '

-13'. - In view of above the vanous contentions raised by Appellant No. 1 are of
no help to them and they have fatled to discharge the burden cast on- them that
they had not indulged in clandestme removal of goods. On the other hand, the
Department has adduced sufﬁcient oral and documentary corroborative

12.1 | find that the investigatlng officers gathered evidences from the premises
- of Mls K.N. Brothers, Ra_]kot and M/s Maruti Enterprise, Rajkot Shroffs, which
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. therefore, uphdld impugned orde to pay '-interest on confirmed demand

14, The Appellant has contended that Tiles were notiﬁed at'Sr. No. 58 and 59
. under Notification No. 49/2008*_c"”"E N1, dated 24.12.2008, as amended issued
under Section 4A of the Act and duty was payable on the retail sale price -
;'"?.declared on the goods less abatemen._ @ 45% Though there is no evidence of
manufacture and clearance of gooda that too withoUt declaration of .RSP/MRP,
3 duty s assessed considering the S0 called alleged realized value as abated value . i
without any legal backmg TheA ellant further contended that duty is to be
o deter‘mined as per Section 4A(4) g th'e; Act read with Rule 4(1) of Central Excise-:.

required to be declared "'on packa |
k. 'en goods 13 sold"""o cUstomers other than retail custorners, like © -

o e torners- the pro\risions of Legal Metrology Act, 2009 would not be
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'per Section 4A(4) of the Act read wrth Rule 4(j) of Central Exc15e (Determination'
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applicable.

"14.3 . On examining the present case in backdrop of above provxsions, | find that

Appellant No. 1 has not produced any evidences that the goods were sold to
retail customers. Further, as discussed above, Appellant No 1 had adopted such
"a modus operandi that identity of buyers could not be ascertamed during-,wwlwwm
investigation. Since, applicabtlity cf provismns contained in Legal Metrology Act

2009 itself is not conflrmed It lS not possible to extend beneflt of abatement

under Section 4A of the Act. Even if it 1s presumed that all the goods sold by

Appellant No.1 were to. retail customers then also what was realized through'

Shroff/Middlemen cannot be conSIdered as ‘MRP value for the reason that in

 cases when goods are sold. through dealers, realized value woutd be less than
MRP value since dealer price is always less than MRP price. '

14 4 As regards contention of Appellant No.1 that dul:y is to be determmed as

of Retail Sale Price of Exc1sable Goods) Rules, 2008, .1 find it is' pertinent to
examme the prowsrons of Rule 4 lbld which are reproduced as under

. “RULE 4, Where a manufacturer femoves the exc1sable goods spectﬁed
<" under sub-section (1) of section 4A of the Act, - :
(a) w1thout declanng the retall sale pnce on the packages of siach goods -
or SRR

(b) by declarmg the retml sale pnce, wI:uch is not the retall sale price as
- required to be declared under the provisiots of the Standards of Weights and-
... Measures Act, 1976 (60.of 1976) or rules ‘made thereunder or any other law

_ for the time, bemg in force or

- -_(c) by declaring the I‘Ctall sale prlce btrt obhterates the same aﬂer thelr
' removal from the place of manufacmre, . '

then, the retail sale pnce of such goods shall be ascertained in the followmg ’
manner, namely - _ : _

(1) if the manufacturer has manufactured and removed 1dent1cal goods within

.. .aperiod of one month, before or after removal of such goods, by declaring the

' 'retail sale price, then, the 'said, declared retaxl sale pnce shiall be- taken as the;' .
+ . retail sale price ofsuch goods L . i '

(i) if the reta11 sale pnce cannot:be ascertamed in terms of clause (1) the retml

) sale’ price of such goods shall be ascertained by conducting the enquiries’ in
the retail market where sich goods have normally been sold at or about ‘the
same time of the removal of such goods from the place of manufacture -

Provided-that if more than one retall sale price is ascertained under clause (1)‘

or clause (ii), then, the ]:ughest of the retail sale pnce, S0 ascertamed shall be
taken as the retail sale pnce of aIl such goods » '

14.5 | find that in the present case the Appellant No 1 has not demonstrated
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“4:ibid. Herice, provistons of Rule 4() tbid s not

s T LTI Sectlon 4A of the Act cannot-_

’totally unsubstantiated therefore question of alleged suppression of facts etc
L also’ does not. arise. ‘The Appellant further contended that none of the situation
‘suppression of facts, willful mis-statement fraud, collusion etc. as stated in R
Section 11A(4) of the Central Excise Act 1944 exists in the instant case but it is :
?alleged suppression of facts in the lmpugned order based on the general
allegation. | find that the Appellant No 1 'was ‘found mdulging in clandestine
o temoVal of goods and routed ‘the: "ash through ShrofflMiddlemeni Broker. ‘The -
Hiodus* operandi adopted_;”'_'__ y: Appellant No 1.was unearthed dunng lnvestigation
_carried out agamst them_by DGCEI":Ahmedabad Thus, this is a clear case of
bR supbression ‘of factswith intent. *évade“payment of duty Consuderlng the facts
. of the: t:ase,*l am:of"th ‘opinion: tha ,hel_,adjudicatmg authonty was justified in

L
b ik

- fhefe are’ ingredients fOr m\mklng extended penod of limitation for ‘demand of
:_ dUty, irnposition of penalty under Section_11AC is mandatory The ratio of the *

ffairs ¢ Appellant No 1 and were the key’ persons .
directly: m'olved in clandestme removal of- the S
| without payment of Central Excise duty

Were looking after day-to day
of Appellant No.’ 1..--_,“ W

g06ds | *manufactured by Appellant No. 1.
Hhd® vii’thotits cover of Central Excnse .Invmces They were found concerned iri
‘they- were

tlalidéStihe manufacture and rernoval of such goods and’ hence,
iknov\ring and had reason to believe that -the' said goods weré liable 6
il:’onfiscation under the Act and the Rules I, therefore, find that 1mp051tion of i !
‘ y-of.Rs. 3, 00 000/ each upon Appellant Nos. 2 to- 4 under Rule 26(1) of o ;
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‘In view of above, | uphold the lmpugned order and re]ect the appeals of

Appellant Nos. 1 to 4.

18,
= 18.

aﬁmﬁmﬁﬁﬁmwmmaﬂ%#ﬁmmal

The appeals fl[Ed by the Appellants are disposed off as above

-_ ﬂ@!ﬁ(iﬁfﬁl |

By R.P.A.D.
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Commissioner {Appeals)

To

"1, M/si Flecto Ceramic Pvt Ltd
-;. «Jetpur Road, Rangpar .

Morbi.

. Shri Patel Damji Devpbhai

-~ Director of ‘M/s. Flecto’ Ceramicf'--
" Pvt. Ltd., R

Jetpur Road, Rangpar SR

Morbi.

RG] ﬁfﬁ‘raa -
| ﬂagu‘ls w ﬁlﬁl’n o

. Shri Paija leun;

Devijibhai,Director of Mls s
Flecto Ceramic Pvt. I__td _
Jetpur Road, Rangpar,

" Morbi.

: :mlﬁrﬁi%e '

Wﬁawn‘mﬂl

Morbi :

+.4. Shri Patel Manilal DeV]ibhal .
-+ Director of M/s. Flecto Ceramlc
. Pvt. Ltd.,

Jetpur Road, Rangpar | Sl
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